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RE: In the Matter of Implementation of Sections of the Cable Television
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Gentlemen:

I am writing to you for infonnation concerning the Report and Order and Further Notice of
Proposed Rulemaking in this proceeding adopted April 1, 1993. The Board of County
Commissioners ofHighlands County, Florida, recently received a letter from Trianon Broadcasting
Company (copy enclosed) concerning commercial access to the local Comcast Cable system. What
rules are currently in effect concerning access and charges for local programming in Highlands
County, Florida, to the Comeast Cable system? What role, if any, does the Board of County
Commissioners play in resolving this problem of local access?
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TRIANON BROADCMTING COIPANY
P.O. BOX 3753 SEBRING, FLORIDA 33871
PH (813)382-6095
FX(813)382-8695

Highlands County Commiuioaen
411 Eucalyptus St.
Sebring,Fl. 33870

OCtober 7, 1994

Dear Commissionen,

OCT25.. .

Trianon Broadc..... is a new COJIIIIIlY which is a dorivItive of Carousel
Productions that producod a Jocal caWe·..... caIIod "At Hano In The HiafUads". "At
Home" was a weekly Ihow 1hat *od OJldlal Storer Cable CommUDica1ioDs' syItema in
SebriDgIAvon Park aDd delayed bra...0Il1hc Lake Placid ayItan four days later. The
contents of the proanm 0fi&iDaIly contaiDod local news, sports, a community event
biDboard, a man on 1bc tnetllldDg cumnt cwnt qucs1ioDs, a commentary and interviews
with local personalities aDd offici•.

We produced til proanm wida a very small budget and depended solely on
commercial insct1i0Dl for revenue. It was always our intcn1ion to produce more local
programming to support our endeavor, knowing one program could not sutVive by its self
due to the COlts incurred ewn wi1b a'VOlllDteer crew.

Comcaat CabIe(Thcn opcradDa II Storer Cable) origiDaIly charged Carousel
Productions $300 per hour to air aho sIlow. Some time Jater, Storer agreed to underwrite
the program by cUUilll 1bc COlt to $1SO.

In Januazy, 1994, CarouseJ Productions produced a new program caUed "Sports
Talk". This was to be the second of sowraI programs that was planned to come on line that
covered local interests in our County. Whcm. we approached Comcast Cable to air the
show, it was anticipated a lowor rate could lisa be arranged, namely a second airing per
week at no extra COlt. We wore dcaicd the request and Contca&t rcfiJsed to negotiate any
further. At that point it WII obvious funbcr produc1ion ofany Ioca1 programming was not
viable due to the fiDaDciallock out ofthc cable television franchisee. Sadly, "Sports Talk"
never aired and on lanuaay 6, 1994 "AtHomc In The HiabJands" was canceUed.

The rate of $300 per hour that Comcaat wanted to chaqc, and stiD advertises, is
$280 or over fifteen times the amount u.t 1hc Federal Communications Commission
aDows per the 1992 Cable Reform Act(See attached documentation)



We knew 1biI &om the oftiIr& "·brouPt it to their attention. Comcast then stated
that the fonnuJa to dotamiao the ma...... amount for "LcaIed Access" did not work and
was "stayed" by the F.C.C.. Therefor tIw Cable compaIIies could chacge what they pleased.
We felt they were in etror but did not putsue the issue for two reasons.

(1) It was dccicIcd to pay the r-. and hope Comcast would see that om
programming to be of community interest and later waive charging all
together.

(2) We were not prepared to bare the costs ofLegal action.

As time went OIl, the seconcIl'OIIbIl became the only one.
Shortly after we ceased producdOn, we were approached by a member ofthe

community to give financial support to bring back local programming. This individual felt
as we did in the fact that }f.....dB County was ready and deserved some type oflocal
television coverage.

Since then, we have pIIl'IUId the lbest avenue to bring that coverage to the
community. The co.nclusion WII to~ carriage as any other cable channel and
microwave a twenty fom hom sigul to the five largest cable systems in the County. These
systems are as foRows:

1) Comcast Cable SebriDgIAvon Park
2) USA Cable Highlands Ridge
3) ButtonwoodBay
4) USA Cable Spring Lake
5) Comcast Cable Lake Placid

The systems USA owned were apparently being purchased by Sunstate Cable, so
they were contacted and informed ofour de&irea.The~ was very interested but
understandably could not move on it UIIIil the acquiIition of thole systems were complete.
Like wise Buttonwood Bay and Comcalt Cable were also notified.

Button Wood has not bcca purI&JOd dli;pmty because ofteehnica1 problems and
the fact that the number ofsubIcribcIB 4110 not make it a key part of the success ofour
efforts, but they win be included once the Iatpr systems are secured.

The reason we need a comp1oteprogt'llll day is to support the programming that
does not contain commercials...~ parades, election returns and the like.
Also, to keep our commercial rates COJDpetidw with other cable channels. Produc1ion of
programming is not cheap, and we foci that advertiIcrs wiD. not be willing to pay several
times for spots dwing local proar-....dian what can be purchased on CNN.

On October 6, Larry Trammel informed 118 that Comcut was not interested in
carrying our programming. Tho reasons giwn were that we were in competi1ion with other
program vendors such as the "Sci ti" channel It is our beJiefthat this is not at an the
reason.



Make no miItakc, we do~ the fact that Comcast must make a profit but the
reason for denyina \II ill to bop fill. pro. to dlomaelves. Most people do not realize that
cable operators have the ability to generate income other than the amount that is received
from the subscribers. Before the 1992 Cable act, it was common practice for operators to
demand part owncnlip in a prograanet'I company. The 1aIge systems then would deny
smaJIer ones access to this JX'OII'IIDIIlin while receiving dividends from these producers.
They receive profits from premium chaanels 81ICh as HBO, Show Time, Pay Per View and
others. Also, Corneast soDs advertising on several of the channels that are canied on their
system. I feel for that reason alone, they are not willing to carry local progranuning. It boils
down to greed, Comcast does not want to invite competition in ad sales.

Our only recoune was to return to leased access and seek help to force Corneast to
comply with Federal law and bring their rates down to at least the maximum allowed.

As you are aware, Comcast is coming before you to get approval of the purchase of
the USA systems in Spring Lake and Highlands Ridge and we feel it would be the
appropriate time to address the issue of1oca1 programming.

The inherent cavalier attitude in which they operate can be checked at least in part
by your actions. Remember, when approving this sale, Comeas! cable will have sole control
of all the programming on these cable systems, not you, not the subscribers.

You as individuals probably do DOt see this side of cable operators, as I stated,
cable operators inherendy are very arrogant in the way they do business."Closed Circuit
T.V. If has more than one meaaiDg, outsiders find it VCJY cJit&uIt to get in.

The Cable Act was brought on due to excessive greed and.unfair trade practices of
most operators. IndMduaJly most ofthe employees of these systems are good people. But
collectively a pool of sbatks pale in comparison.

Trianon Broadcasting has purchased an the necessary equipment to deliver its signal
to the systems mentioned above and acquired towers space to install it on. We have
delayed installing this equipment in anticipation of approval from the cable systems to carry
us.

Just to infmm you of our intentions, we have converted an old 3-D gallery into a
production studio to produce as many as nine local programs per week. Also, we are
converting a one ton van to a "Live Truck" to bring live video into viewers' homes from
almost anywhere in the County. This gives us many possibilities. We have also been told by
the Emergency Management Center that they will inform us of any emergency that may
need to be past on to the public.

Mostly as I stated, we need to broadcast at least the majority ofthe day to seD
commercia11ime to support the local produc1ions. We have made arrangements to air NET
(National Empowerment Television), which is produced in Washington D.C. and produces
programming that covers Capital hiD news and conunentary. Also we intend to cany
portions of the NASA clwmel which broadcasts many aerospace docwnentaries and to
give the shuttle missions more air time than has been canied by other sources. We have
also been in contact with other program vendors that may be of interest to many of our
Highlanders. We do expect to charage with the desires of the conununity from time to time.
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We feel Chat what we have to ofIIbr is in the best interest ofOW' community and
with your help it can become a reality before the end oftbia yem'. But without it, it may be
far into the future. Our effOl1l to negotiate wi1h Comeast for the last two yean is testimony
to that.

We ask you to iDtorwnc while you~ the opportunity to make it possible.
Please feel :free to contact us for any additional infonnaUon that you may desire.

We intend to be present during the hearing on November 8.

Thank you for your time,

TimK. Scott
Executive ProthJcer
Trianon Broadcas1ing
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LEASED ACCESS UTE PER F:BDJlRAL COMMUNICATIONS COMMISSION
REPORT AND ORDER ADOPTED APRIL 1,1993

The following is a break down and calculation ofthe estimation of the maximum
leased access rato ComcaIt·caa chIIp OIl the' basic tier per one hour. This is an estimation
due to the fact we did not haw a cUlTCllt list of the number of subscribers.

F.C.C. Formula for IDOlI1bJy rates:
The rate a subIcriborpays for a oIiumnc1 on the requested 1ier (Most expensive)
Minus what 1hc operator pays for that channel
Times the porcentagc ofsubscribers thIt wiD receive it
Equals the maximum an operator can charge per subscriber

or
Basic tier, subecriben pay S .SS6por cbalmcl ($7.70 /9 chazmcJs)
Minus $ 0 (AD chanocIs are offair broadcasten)
Times 1 (Or 100%)
Equals $ .856 per subscriber per month

or simply
$ .856 - $ 0 x 1 = $ .856

$ .856 times 16,500 (Esdmated 81i1bIcribcrs) equals $ 14,124 per month.
Divided by 722.4 (Awragc hours per month) equals $ 19.55 per hour

In January, 1994 ComcaIt was ubd in writing to justify their rate of $300. The
request went lJIIIIIIWCRd. This is in chlractcr in the way Comcast has dealt in the past.

Comcast pIayB OIl the jporaaoo of the public or the iDabiIity to act apinet them.
We have been pleading with Comcast for more than two years with no avail Now

1hat this situation has been brouaht to your attention, you have the ability to act on it.



TRIANON BROADCASTING

Attached arc copies ofportiooI ofthc RfRO'1 andOrder adopted April 1, 1993 and
released May 3, 1993 by the Federal Communica1ion Commiuion.

Much of the document not inelu4ed Iddreucd other matters or irrelevant
discussions. We have included only the portions that we felt neceswy to help infonn you
on the issue and get a feel for what the F.C.C. is wanting.

This Order is still in effect and was the latest Rule making by the F.C.C. on this
matter.

We are sending this to you now in hope that you will have enough time before the
November 8 mee1ing to review and verify this infonnation.
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assessing the effect of this 'Jption and to calculating the
benchmar~s, we do not find th~s option to be feasible at this
time.

513. The cost-of-se~vice option would. likely require
extensive accounting, recordk~eping, and costing requirements.
We find :hat it is difficult :0 justify the cost of this
approac~, particularly when w~ are not also requiring it for
basic tler rate determination 5. It is also possible that
substantial migration will oc:ur under this approach, with
uncerta:~ and possibly harmfu_ effects on the structure of the
industry.

514. When we solici:ed comments in the Notice on the
possibility of establishing m~rketplace rates for leased access,
we stated that where a competitive market exists for leased
commercial access, cable oper~tors would be able to charge the
market rates for leased access. No comments were received
indicat:ng that any competiti/e market for leased commercial
access exists, and we are not aware of any. Consequently, this
option does not appear to off~r any promise as a tool for setting
rates at this time.

515. The record, h)wever, has revealed a fourth option
that we believe will enable u~~o define maximum reasonable rates
that a cable operator may charge for commercial leased access
that will assure that "the price ... of such use will not adversely
affect :he operation, financi~l condition or market development
of" cac:e systems and will still enable commercial leased access
to beco~:e the source of progl::im diversity and of competition to
cable operators that Congress intended it to be .1311 The option,
a varia~ion on the fourth option we discussed in the Notice, uses
the sub~~riber rates for bas~':, cable programming and premium
service~ and the rates the ccole operator pays to obtain the
program:'lng on those tiers of services to define maximum
reasona: 1e rates. We adopt tnis standard as an initial guide
until w~ gain more experiencf in this area.

516. As a first step to setting maximum rates that
will achieve the potentially conflicting goals of Section 612, we
conclude that it is necessar) to separate programmers seeking to
leas~ commercial access chanrels into three distinct categories-
those proposing to charge surscribers directly on a per-event or
per channel basis to view thEir programming; those proposing to
use the channel for more thar fifty percent of their lease time
to sell products directly to customers (e.g., home shopping
networks, infomercials); and all others. We will require cable
operators to charge different maximum monthly access rates to
each category of programmers

131 : Communication Act, 612 (c) (1), 47 U.S.C. § 532 (c) (1).
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517. By examining t;.e existing payment arrangement
betweer. c. cable operator and n(lnaffiliated providers of
programm:- :g on the operator' s ~;ystem, it is possible to determine
the mont~~y pr:ce per subscribt:r that a cable operator pays to
carry tho: programming. It is also relatively simple, at least
within c~)ad categories, to de~ ermine the monthly price
subscribE :-s pay to view that p:ogramming. With certain
refineme~:s, the difference between those two prices can be
viewed as an implicit fee that the programmer pays to be carried
on that ~ :stem. For each of t::e three categories of programmers
def ined : . the preceding parag'aph, we will require a cable
operator :) identify the progr;.mmers it carries on non-leased
access c~lnnels that would alsl. fall into that category. The
cable op€:-ator must calculate 1 he implicit fee charged each such
programm€:- and ident:ify the hi~'hest fee among them. That fee
will be t :e maximum rate that \ he cable operator may charge a
programmE in that (::ategory fo: commercial leased access.

518. The implicit ft e for a contracted service should
recover t :e value of channel ci:pacity only. Thus it should not
include f:es, stated or implie(c, for services other than the
provisior of channel capacity ~, billing and collection,
marketir:-::- or studi,) services) If the contract used to
substant: .:e a maxi:num reasona)'le rate requires the cable
operator 0 provide, in addi tidl....tO channel capacity, other
services8r which the payment bases are not separately set out
in the cc ::ract, reasonable ad'ustments must be made to exclude
the value of the other service; when the implicit rate is
calculate i, Once these adjustl :ents are made to the monthly per
subscribe: rate the operator i: paying the programmer to carry
its progy ,~ming, the implicitee can be determined through a
two-step 'alculation. First t:.e operator should subtract the
adjusted ate from ~he rate pe month that a subscriber pays to
receive t.e programl'1ing. Then it should multiply this difference
by the pE 'centage o~ its subsc. ibers able to receive that channel
or progrc '.11ing, Th,~ resul t is the impl ici t fee per subscribe r
for use c the channel. 1312 For each of the three program

1311 • \.- 1Thus, if a cable )perator pays a prem~um Cl:anne
programme: $4.00 per subscribe: for its programming and charges a
retail, p: :..ce of $10.00 to it, subscribers, of whom 25 percent
subscribe to the premium che: nnel, then the implicit fee per
subs cribe ~- is:

[($F'.OO $4.00 x .25) • $1.50.

If a cab:~ operator carri~s a public broadcasting station on its
basic ti€~, it pays nothing fer the programming. Assuming th~re
are 20 c~1nnels on the basic t'er, and the monthly rate for basic
tier serv~ce is $10.00, tlen a subscriber fee to view this channel
is $.50. Because all its ;ubscribers subscribe to the basic tier,



categories, the highest of thpse fees would be the maximum
monthly :eased access rate pel' subscriber that the operator could
charge a programmer. Maximum rates for shorter periods can be
calculated by prorating the monthly maximum rate.

519. We conclude thi.C, at least initially, maximum
leased access rates based on the highest implicit fee charged any
nonaffi~:ated programmer with~n the same category constitutes a
reasonac~e approach to determ:ne rate ceilings for commercial
leased access. 1:J13 We believe ~uch rates are fair because they
are der i ved from the highest I1larket value of channel capacity for
the system. Notwithstanding the possible existence of a
monopsony relationship between the operator and the programmer
paying the maximum, the amount paid or otherwise foregone by any
unaffiliated ~rogrammer would nevertheless substantiate a maximum
value of at least that amount for channel capacity. Lower rates
could, c~ course, be negotiat~d.

520. We are requirir.g cable operators to calculate the
maximum reasonable rates for Each rate classification annually
based on the contracts in efffct in the previous calendar year.
A schedu:e of rates shall be Irovided on request to prospective
leased access programmers. Ir addition, operators shall
maintain for Commission insptction, sufficient supporting
documentation to justify the ~eheduled rates, including
supporti~g contracts, calculations of the net implicit fees, and
justif:"ca.tion for all adjustmt nts. 1314

521. We expect that setting maximum rates on this basis
will e:i'~inate uncertainty in negotiations for leased commercial

the impl:cit monthly fee per sJbscriber for access to this channel
is:

(($0.50 - $0.00) x 1.('0] • $0.50.

We obse~"le that, where necef sary to determine the value to a
subscrit~r of a single channt·l on a tier, the rate calculation
described above contemplates d~viding the cost of the total tier by
the number of channels locatec on that tier.

1313 If the operator carri~s no unaffiliated programmer in the
category for which leased acce;s is sought, the leased access rate
may be based on the higheft implicit fee charged for that
classification by a cable system with the same number of
subscribers, of total channel~ and of satellite channels.

1314 The Commission will fc llow its procedures for treatment of
proprietary information, ~ :7 C.F.R. § 0.459, where the c~le

operator asserts proprietary nformation is necessary to justify
the schedule of rates.
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access. It wil~ also automati:ally lower the starting point for
negotia::ons for a substantial number of potential programmers
who are ;:ot in the same progra!'1ming classification as those
paying the highest implicit fe,~, and, in some cases the maximum
rate per subscriber will be no more than a smal~ portion of the
basic service tier fee. Thus, we are making our decision in this
matter based or. an expectation that, under these conditions,
interes: in the use of the lea ;ed access market will rise because
rates w::: be low e~ough to en' ice programmers, particularly in
the programming classification;; with the lower implicit fees, to
use leased commercial access. Further, as use of lease access
capacity a: lower rates increa: es, operators will have an
incentive to er.:ourage entranCt of new programmers in higher rate
classifications in order to rna; imize the revenue they receive
from their leased access capac~ty.

522. This approach tC' setting maximum reasonable leased
acces~ rates will impose a min:mal regulatory burden on cable
operators. Maximum rates will not only be readily determinable
by each operator with no burdersome accounting and costing
requirements, bu: they will al~o be easily verifiable by
regulators, or by mediators uncer an Alternative Dispute
Resolution proceeding, who wil} generally need only to review the
supporting documentation for rete calculations and, subject to
appropria:e safeguards to protec. proprietary information, the
cor.trac:s betwee;: operators ant programmers on non-leased access
channels.

b. Access Rates for ~ot-for-Profic Programmers

i. Background

523. !;: the Notice, Y: sought comment on whether the
Cable Ac: of 1992 empowers us t) set a lower maximum rate for
leased commercial access for nc:-for-profit programmers, whether
lower rates for ;:ot-for-profit )rganizations could help create
the diversity of programming se lrces sought by the drafters of
Section 612, and whether there ~s a need for special rates for
not-for-profit programmers. We also asked to what extent we can
permit an operator's costs of Fcoviding leased commercial access
to not-for-profit programmers t) be recovered from other leased
access customers or from ctble,ubscribers on all tiers
generally. Finally, we S0 :ght :omment on the impact special
rates fbr not-for-profits ·...ould have on subscribers and on
programmers. 1315

524. We observec
history of the Cable Act c
contemplated that cable or
separate leased commercial

in tIe Notice that the legislative
198: indicates that Congress may have

rate's be permitted to establish
acce;s rate ceilings for different ~

1)IS 8 FCC Rcd at 541, para 153.



§ 7E,965 Adyance written notification of rate increases.

::0 addition to the requirement of Section 76.309 (c) (3) (i) (B)
re?arding advance notification to customers of any changes in rates,
progra~~iog services or channel positions, a cable operator shall
give the relevant franchising authority a minimum of 30 days advance
written notification of any changes in rates for cable programming
service or associated equipm~nt,

§ 76.9 7 0 Com~er~ial leased access rates.

for
in

capacity
operator

(a) Cable o~erators stall designate channel
commercial use by persons unaffiliated with the
accordance with the requirement of 47 U.S.C. S 532.

(b) The maxim'Jm commerci al leased access rates that a cable
operator may charge is the highest implicit net fee charged any
nonaffiliated programmer (exc .uding leased access programmers) within
t~e'saffie program category.

(c) The implicit fee charsed an unaffiliated programmer shall be
calculated by determining thE' monthly price per subscriber that the
operator pays to carry the programming of nonaffiliated providers
and deducting t~e monthly price subscribers pay to view the
programming of t:,e nonaffil iated provider. This difference is
mul t ipl ied by thE percentagl~ -·.Q:f subscribers able to receive the
nonaffiliated previder's programming. The implicit fee for a
contract.ed service may not include fees, stated or implied, for
services other than the provision of channel capacity (~, billing
and collection, mi.rketing, OJ studio services) .

(d) For each 01 the three program categories as defined in para.
(f) of this sect ion, the tdghest implicit net fee charged any
nonaffiliated pro\'ider in eac~ category shall be the maximum monthly
leased access rat,~ per subsc~iber that the operator could charge a
co~~ercial leased access proJrammer in that category. The highest
implicit. net fee shall be based on contracts in effect in the
previous calendar year. Ma> imum rates for shorter periods can be
calcula:.ed by pro:'ating the J lonthly maximum rate,

(e) Upon requE st, a schedule of commercial leased access rates
shall be provided to prcspective leased access programmers.
Operators shall maintain, ::or Commission inspection, sufficient
supporting documentation to justify the scheduled rates, including
supporting contracts, calcu) ations of the net implicit fees, and
just i f i cations fo:::" all adjus'.ments,

(f) For purposes of para. (b) of this section there are three
program categorie3:

(1) Programming for which a per-event or per channel ch4rge is
made;
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(2) Programming more than fifty percent of the capacity of which
is used to sell products directly to customers; and

(3) A:l other programming.

~ 76.971 CQmmercial leased acceiS terms and conditions.

(a) (1) The cable operator and unaffiliated commercial leased
access user may negotiate chann.l placement and tier access for
leased programming, taking into account:

(i) The nature of the service (payor general distribut~on

channel, complete channel or individual program);

(ii) The relationship bet~een the charge imposed and the
desirability 0: the channel; and

(iii) T~e need to provide conpetition in program delivery and to
afford users a genuine outlet f( r their programming.

(2) Where demand for commer\ ial leased access capacity exceeds
available supply, each lessee '. ill be allowed to lease up to one
channel's capacity.

(b) Cable operators may not appl~ programming production standards
to leased access that are any high.r than those applied to public,
educational and governmental access channels.

(c) Cable operators ere requ1red to provide unaffiliated leased
access users the minimal level of technical support necessary for
users to present their material)n the air, and may not unreasonably
refuse to cooperate with a le&Sed access user in order to prevent
that provider from obtaining channel capacity, provided however, that
leased access providers must reimburse operators for the reasonable
COSt of any technical support ttat operators actually provide.

(d) Cable operators may requ .re reasonable security deposits or
other ass\;:::-ances from users whc are unable to prepay in full for
access to ~eased commercial char~els.

(e) Cable operators may r.:>t set terms and conditions for
commercial leased access use based on content, except:

(1) To the limited ex' ,·nt n~cessary to establish a reasonable
price for the commercial ;e 01 designated channel capacity by an
unaffiliated person; or

(2) To comply with 47 U.3.C. ~ 532(h), (j) and S 76.701.

(f) (1)
services

A cable operator sh~ll provide billing and collection
for commercial leasec access cable users, unless the
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operator demonstrates the ~ -<istence of third party billing and
collection services which in :erms ot cost and accessibility, offer
leased access users an alterr!tive substantially equivalent to that
offered comparable non-leasec programmers.

(2) If an operator can maJ<.e the showing required in Para. (f) (1)
of this sect:on, it must, to the extent technically feasible, make
available data necessary to e~able a third party to bill and collect
for the leased access user.

~ 76.975 Commercial leased Aece,s dispute resolution.

(a) Any person aggrieved by the failure or refusal of a cable
operator to make commercial c~annel capacity available in accordance
with the provisions of Title VI of the Communications Act may bring
an action in the district COU)"t of the United States for the Judicial
district in which the cable system is located to compel that such
capacity be made available.

(bl Any person aggrieve j by the failure or refusal of a cable
cperatcr to make sommercial ,hannel capacity available or to charge
rates for such capacity in a:cordance with the provisions of Title
VI of the Communications Act or our implementing regulations,
§§ 76.970 and 76.971, may file a petition for relief with the
Commission.

-,

(c) A petitlon mt.:st co: :atn a concise statement of the facts
constituting a violation of _he statute or the Commission's RuleS,
the specific statute (s) or : ule (s) violated, and certify that the
petition was served on the cllole operator.

(d) A petition must be filed within 60 days of the alleged
violation.

(e) The cable operator or other respondent will have 30 days
from the filing of the petition in which to file a response. If a
leased access rate is disputtd, the response must show that the rate
charged is not higher than the highest implicit fee the operator
charges for a comparable :ategory of service, and submit the
affidavit of a responsible company official in support. If, after
a response is submitted, the staff finds a prima tacie violation of
our rules, the staff may reqlire a respondent to produce additional
information, or specify otl er procedures necessary for resolution
of the proceeding.

(f) The Commission, afl er consideration of the pleadings, may
grant the relief requested, ~n whole or in part, including, but not
limited to ordering refund~ I injunctive measures, or forfeitures
pursuant 47 U.S.C. § 503, de lying the petition, or issuing a ruling
on the petition or dispute.
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(g) To be afforded celiE:, the petit~oner must show by clear
and convincing evidence that the cable operator has violated the
COlMiission's leased access prc'/isions in 47 U.S.C. S 532 or
SS 76.970 and 76.971, or other\ ise acted unreasonably or in bad faith
in failing or refusing to make ~apacity available or to charge lawful
rates fo= such capacity to an \ naffiliated leased'access programmer.

(h) During the pendency c~ a dispute, a party seeking to lease
channel capacity for commerc al purposes, shall comply with the
rates, terms and conditions prt icribed by the cable operator, subject
to refund or other appropriatE remedy.

~ 76.977 Minority and .ducatio1ll programming used in lieu of
deregylated commercial leased lceess capacity.

(a) A cable operator rE quired by this section to designate
channel capacity for commercia use pursuant to 47 U.S.C. S 532, may
use any such channel capacity :or the provision of programming from
a qualified minority programning source or from any qualified
educational programming source, whether or not such source is
affiliated with cable operator. The channel capacity used to, provide
programming from a qualified minority programming source or from any
qualified educational programmi~g source pursuant to this Section may
not exceed 33 percent of the ctlnnel capacity designated pursuant to
47 U.S.C. ,S 532.

(b) For purposes of,' nit section, a qualified minority
prog!'amming source is a p. -;ram.: ing source that devotes substantially
all of its programming CO\ ~rage of minority viewpoints, or to
programming directed at m":l.\ber~ of minority groups, and which is over
50 percent minority-owned,

(c) For purp')ses of th :3 section, a qualified educational
programming source is a progra~; ing source that devotes substantially
all of its programming to educOltional or instructional programming
that promotes public understand Lng of mathematics, the sciences, the
humanities, or the arts and ha; a documented annual expenditure on
programming exceeding SIS mi lion. The annual expenditure on
programming means all annual co~ tS incurred by the programming source
to produce or acquire programs ~hich are scheduled to be televised,
and specifically excludes marketing, promotion, satellite
transmission and operational co~ts, and general administrative costs.

(cO For purposes of para Iraphs (b) and (c) of this section,
"substantially all" means that 50\ or more of the programming offered
must be devoted to minority or educational purposes, as defined in
paragraphs (b) and (c) of this 3ection, respectively.

(e) For purposes of subs. etion (b), "minority" is defined as
in 47 U.S.C. 309(i) (3) (c) (ii) t· include Blacks, Hispanics, American
Indians, Alaska Natives, Asian~ and Pacific Islanders. ~
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